
 

DEVELOPMENT CONTROL AND REGULATION COMMITTEE
9 June 2020

A report by the Executive Director - Economy and Infrastructure
_____________________________________________________________________

Application Reference No. 4/20/9002

Application Type: Section 73 planning application

Proposal: Section 73 planning application to amend planning permission 4/91/0315 to 
remove conditions 1, 2, 3, 4 and 5 granted by Copeland Borough 
Council as the conditions have either been complied with or are no 
longer required.

Location: Sellafield, Seascale, Cumbria, CA20 1PG 

Applicant: Sellafield Ltd

Date Valid: 11 February 2020

Reason for Committee Level Decision: Objections received from consultee/representee
_____________________________________________________________________

1.0 RECOMMENDATION

1.1 That the Section 73 Planning Application be GRANTED subject to conditions set 
out in Appendix 1 to this report.

2.0 THE PROPOSAL

2.1 Planning permission is sought to amend planning permission 4/91/0315 to 
remove conditions 1, 2, 3, 4 and 5 granted by Copeland Borough Council as the 
conditions have either been complied with or are no longer necessary.

2.2 Planning permission was granted under reference  4/91/0315 on 18 February 
1992, for a five storey building for Interim Storage of Encapsulated Intermediate 
Level Waste (ESP2).   The building provides 12,838m³ of floor space with 
approximately 11,000m³ used for storage of ILW and the remainder as stairwells, 
plant and control rooms.

2.3 Planning permission 4/91/0315 was consented with six planning conditions, 
condition 5 is the most relevant condition as this states :

“The building shall not be used for the storage of Intermediate Level Waste after 
31 December 2021 unless prior to that date the Local Planning Authority is 
satisfied that the building remains physically suitable for that purpose and agrees 
in writing to its continued use for a further specific time.”

2.4 Conditions 1, 2, 3 and 4 are proposed to be removed as they are no longer 
relevant, as these are covered by other legislation, however, condition 6 will be 
retained. The following table provides a summary of the relevant conditions;

Condition 
No

Wording of condition Proposed 
Action

Justification for condition

1 The development hereby 
permitted shall be 

Remove The development 
commence within 5 years 



 

commenced within five 
years of the date hereof.

condition and construction 
completed in 1996.  
Condition is no longer 
relevant.

2 The building shall not be 
brought into use until 
notification in writing has 
been given to the Local 
Planning Authority of the 
receipt of all such 
authorisation or licences as 
may be required under the 
Radioactive Substances 
Act 1960 (A) or the Nuclear 
Installations Act 1955 in 
respect of the use of that 
building or the storage of 
immediate level nuclear 
waste.

Remove 
condition

The building received the 
necessary authorisation 
to operate from the 
Nuclear Installations 
Inspectorate (now known 
as ONR) and have been 
operating since 1997.  
The condition is no 
longer required.

3 Such arrangement as the 
Local Planning Authority 
may approve shall be 
furnishing to the Authority 
the results of any 
monitoring relating to the 
discharge of radioactive 
waste from the land to 
which this order applies 
which has been 
undertaken in pursuance of 
conditions subject to which 
Authorisations have been 
granted under the 
Radioactive Substances 
Licence Act 1960.

Remove  
condition

Reports are available at 
www.sellafieldsites.com 
and are updated on an 
annual basis, including:

- Discharges and 
environmental 
monitoring annual 
report

- Particles in the 
Environment 
Report

- Groundwater 
monitoring report

4 The results of the safety 
case which is required by 
HM Nuclear Installations 
Inspectorate and which is 
carried out and updated at 
regular intervals being 
made available to the 
Council.

Remove 
condition

Appendix 1 shows Office 
of Nuclear Regulation 
regulates on safety case 
matters and so the 
condition should be 
removed in accordance 
with paragraph 183 of the 
National Planning Policy 
Framework.

6 The applicant shall provide 
the Local Planning 
Authority information on an 
annual basis, commencing 
one year from the date of 

Retain the 
condition

Sellafield Ltd submitted 
an inventory to CBC on 
an annual basis and is 
willing to continue to 
provide to BCBC and 

http://www.sellafieldsites.com/


 

commissioning of the 
building, detailing the 
nature and origin of 
material being stored and 
in particular the proportion 
of waste being stored 
relating to historical 
arising’s currently on site.

CCC as required.

3.0 SITE DESCRIPTION

3.1 Sellafield Works is located on the west coast of Cumbria which is predominately 
a rural/coastal location.  The overall Sellafield Works site covers approximately 
276ha.  Sellafield Works is accessed from three access points, Black Beck 
Roundabout, Calderbridge and Seascale. The main access for construction 
vehicles is via Black Beck Roundabout.  Calderbridge and Seascale are mainly 
used by Sellafield operational staff with occasional construction traffic.

3.2 To the north of Sellafield is agricultural fields and the village of Beckermet and 
some isolated farmsteads; to the east is the A595 coastal route and village of 
Calderbridge; to the south the site adjoins agricultural fields, Seascale Golf 
Course and the village of Seascale and to the west is the main Barrow to Carlisle 
railway line and the Irish Sea.

4.0 SITE PLANNING HISTORY

4.1 Planning permission 4/91/0315 was granted on 18 February 1992 to erect a five 
storey building for interim storage of encapsulated intermediate level waste 
(ESP2).  At the time of the planning application British Nuclear Fuels Ltd (BNFL) 
were the applicant (now Sellafield Ltd) and submitted this to the determining 
authority at the time being Copeland Borough Council who were at the time were 
the regulating authority for all of BNFL’s planning application’s under a local 
agreement.  However, since this time changes have been undertaken to the local 
agreement, which all Minerals and Waste planning applications are now 
regulated by Cumbria County Council.

5.0 CONSULTATIONS AND REPRESENTATIONS

5.1 Copeland Borough Council Planning Department:  We question whether this 
can be a Section 73 planning application, to extend the life of the permission.  No 
objection is raised subject to the County Council being satisfied that there are no 
adverse significant environmental effects that cannot be adequately mitigated 
associated with the continued/permanent use of EPS2 for interim ILW storage.

5.2 Copeland Borough Council Environmental Health Department: No response 
received.

5.3 CCC Highways: No objection

5.4 CCC Lead Local Flood Authority: No objection.

5.5 CCC Resilience Team: No comment.

5.6 Office of Nuclear Regulation: No objection. As part of the Nuclear Site Licence, 



 

Sellafield Limited (SL) is required to undertake periodic and systematic reviews 
and reassessment of safety cases in accordance with Licence Condition 15 
(Periodic Review).  The expectation is that these reviews are undertaken at 
intervals not exceeding 10 years.  On the Sellafield site these are referred to as a 
Long Term Periodic Review or LTPR.  The last LTPR for the Encapsulated 
Product Store 2  (EPS2) was completed by SL and submitted to ONR in June 
2016.  No significant issues were identified by SL with the structure of the 
building or the ability of the building to continue storing the material.  The LTPR 
was reviewed  by ONR and a compliance inspection conducted onsite in January 
2017. A summary of that inspection can be found on the ONR website at 
http://www.onr.org.uk/intervention-records/1617/sellafield-16-165.htm .  The ONR 
inspectors did not identify significant issues relating to the structure of the 
building or the ability of the building to continue storing the material.

5.7 Environment Agency: No objection.

5.8 Ponsonby Parish Council: Strongly object to the removal of time limiting 
conditions on EPS2. We have no problems with a short extension (10 years) to 
the time limiting conditions, supported by appropriate regulatory and public 
scrutiny with time, but believe, for the reasons stated and they should not be 
removed entirely.

5.9 Seascale Parish Council: objection to dealing with the proposal as an 
amendment; when constructed these had a 50 year life and Copeland put a time 
limit of 30 years to allow time for future storage options; these amendments need 
a full planning application; Seascale Community are living with what are 
described as health and quality of life risks and this needs to be taken into 
account; what community benefits are there for the residents of Seascale.

5.10 Councillor Paul Turner has been consulted but no reply had been received 
when this report was prepared. In the event a reply is received in advance of 
Committee this will be reported to Members on the update sheet.

5.11 No representations have been received.

6.0 PLANNING POLICY

6.1 Section 38(6) of the Planning & Compulsory Purchase Act 2004 provides that 
planning applications must be determined in accordance with the development 
plan unless material considerations indicate otherwise. Government policy is a 
material consideration that must be given appropriate weight in the decision 
making process.

6.2 The Cumbria Minerals and Waste Local Plan 2015-2030 was formally adopted 
on 6 September 2017. The key policies relevant to the determination of this 
planning application are considered to be: 

- Policy SP1 – Presumption in favour of sustainable development
- Policy SP2 – Provision for waste
- Policy SP6 – Higher activity radioactive wastes treatment, management 

and storage
- Policy DC1 - Traffic and Transport
- Policy DC2 - General Criteria
- Policy DC3 - Noise
- Policy DC5 - Dust

http://www.onr.org.uk/intervention-records/1617/sellafield-16-165.htm
http://www.legislation.gov.uk/ukpga/2004/5/part/3/crossheading/development-plan
http://www.legislation.gov.uk/ukpga/2004/5/contents
http://www.cumbria.gov.uk/planning-environment/policy/minerals_waste/MWLP/home.asp


 

- Policy DC16 - Biodiversity and Geodiversity
- Policy DC17 – Historic environment
- Policy DC18 - Landscape and Visual Impact
- Policy DC19 - Flood Risk

6.3 Copeland Local Plan 2013-2029 - Core Strategy and Development Management 
Policies DPD (CLP-CS&DMP) - adopted 5 December 2013

- ER1 Planning for the Nuclear Sector 

6.4 The National Planning Policy Framework [NPPF], which was published in revised 
form in February 2019, and the national online Planning Practice Guidance 
(PPG) suite, which was launched in March 2014, are material considerations in 
the determination of planning applications. The following sections and 
paragraphs of the NPPF and/or PPG are considered to be relevant to the 
determination of this application:

- Paragraphs 6-10 - Achieving sustainable development

- Paragraphs 11-14 - The presumption in favour of sustainable 
development

- Paragraphs 55 and 56 – Planning conditions should be uses, and make 
clear the six tests which must be satisfied in order for conditions to be 
applied.

- Paragraph 183 - planning decisions should be on whether proposed 
development is an acceptable use of land, rather than the control of 
processes or emissions (where these are subject to separate pollution 
control regimes

- Paragraphs 186-187 - Decision Taking

- PPG Paragraph: 014 Reference ID: 21a-014-20140306

6.5 The National Planning Policy for Waste (NPPW) was published on 16 October 
2014. This sets out the government’s current waste policy to be taken into 
account by waste planning authorities and forms part of the national waste 
management plan for the UK. This has also been taken into account.

6.6 2010 to 2015 government policy: radioactive and nuclear substances and waste.  
This sets out the government’s policy on reducing hazards of using radioactive 
substances must be properly controlled to prevent harm to people and the 
environment.

7.0 PLANNING ASSESSMENT

7.1 NPPF Paragraph 183 states “The focus of planning policies and decisions should 
be on whether proposed development is an acceptable use of land, rather than the 
control of processes or emissions (where these are subject to separate pollution 
control regimes). Planning decisions should assume that these regimes will operate 
effectively”.  In this instance Sellafield is classified as a mixed use development 
site which has been designed for the storage of nuclear waste until such times 
alternative facilities are made available to store the material.  The site is 
controlled by the Office of Nuclear Regulation (ONR) and the Environment 
Agency, who have far greater control than the planning process.

http://www.copeland.gov.uk/sites/default/files/attachments/copeland_local_plan_2013_2028.pdf
http://www.copeland.gov.uk/sites/default/files/attachments/copeland_local_plan_2013_2028.pdf


 

7.2 CMWLP Policy SP6 states: Development proposals for the treatment, 
management and storage of higher activity radioactive waste arising within the 
county will need to demonstrate: that it conforms to national policies and 
strategies for HAW; and compliance with national and international standards 
and best practice for environment, safety and security; and the reasons why 
possible alternative methods (for dealing with the waste) have been rejected; and 
that any adverse impacts have been adequately mitigated or compensated for.

7.3 The key planning issues relevant to the proposed schemes are considered to be:

What would the implications be of removing the conditions?

7.4 The Town and Country Planning Act 1990, Section 73 allows conditions to be 
amended or removed, which is what is being considered as part of this planning 
application.  

7.5 Granting of temporary planning permissions? Under section 72 of the Town 
and Country Planning Act 1990 the local planning authority may grant planning 
permission for a specified temporary period only. It is rarely justifiable to grant a 
second temporary permission (except in cases where changing circumstances 
provide a clear rationale, such as temporary classrooms and other school 
facilities). Further permissions can normally be granted permanently or refused if 
there is clear justification for doing so. There is no presumption that a temporary 
grant of planning permission will then be granted permanently.  In this instance it 
is for the storage of ILW material which has the condition relating to its storage 
on a temporary basis until 31 December 2021. The issue under consideration 
now is whether the use of land can be permitted on a permanent basis.

7.6 The conditions which were imposed on planning permission 4/91/0315 by 
Copeland Borough Council are as follows with commentary on the position 
regarding those conditions.  

Condition 
No

Wording of condition Proposed 
Action

Planning comments

1 The development hereby 
permitted shall be 
commenced within five 
years of the date hereof.

Remove 
condition

Agree this condition has 
been implemented, as 
the building has been 
constructed and is 
operational. I agree the  
condition has been 
complied with and can be 
removed.

2 The building shall not be 
brought into use until 
notification in writing has 
been given to the Local 
Planning Authority of the 
receipt of all such 
authorisation or licences as 
may be required under the 
Radioactive Substances 
Act 1960 (A) or the Nuclear 
Installations Act 1955 in 

Remove 
condition

The ONR control the site 
and ensure that 
containers and material 
are securely stored within 
the building.  NPPF 
Paragraph 183, explains 
that planning controls  
should not duplicate 
other regulatory control. I 
agree the condition has 
been complied with and 

http://www.legislation.gov.uk/ukpga/1990/8/section/72
http://www.legislation.gov.uk/ukpga/1990/8/section/72


 

respect of the use of that 
building or the storage of 
immediate level nuclear 
waste.

can be removed.

3 Such arrangement as the 
Local Planning Authority 
may approve shall be 
furnishing to the Authority 
the results of any 
monitoring relating to the 
discharge of radioactive 
waste from the land to 
which this order applies 
which has been 
undertaken in pursuance of 
conditions subject to which 
Authorisations have been 
granted under the 
Radioactive Substances 
Licence Act 1960.

Remove  
condition

Since the granting of 
planning permission in 
1992 the publishing of 
reports has become 
more readily available to 
view.  The controls of 
discharges are controlled 
by other regulatory 
authorities who have far 
greater legislative 
controls that  planning 
legislation. This is also 
further emphasised by 
NPPF Paragraph 183, 
where Planning should 
not duplicate other 
regulatory undertakers. I 
agree the condition has 
been complied with and 
can be removed.

4 The results of the safety 
case which is required by 
HM Nuclear Installations 
Inspectorate and which is 
carried out and updated at 
regular intervals being 
made available to the 
Council.

Remove 
condition

This is controlled by the 
ONR and have far 
greater control and 
regulatory requirements. 
This is also further 
emphasised by NPPF 
Paragraph 183, where 
Planning should not 
duplicate other regulatory 
undertakers. I agree the 
condition has been 
complied with and can be 
removed.

5 The building shall not be 
used for the storage of 
Intermediate Level Waste 
after 31 December 2021 
unless prior to that date the 
Local Planning Authority is 
satisfied that the building 
remains physically suitable 
for that purpose and 
agrees in writing to its 
continued use for a further 
specific time.

Remove the 
condition

See paragraph 7.15 
below.



 

6 The applicant shall provide 
the Local Planning 
Authority information on an 
annual basis, commencing 
one year from the date of 
commissioning of the 
building, detailing the 
nature and origin of 
material being stored and 
in particular the proportion 
of waste being stored 
relating to historical 
arisings currently on site.

Retain the 
condition

Agree this condition 
should be retained.

7.7 The NPPF was introduced in 2012 and has since been updated on numerous 
occasions, the most recent being February 2019.  Paragraph 183 of the NPPF 
states “The focus of planning policies and decisions should be on whether 
proposed development is an acceptable use of land, rather than the control of 
processes”. 

7.8 With regards to planning permission 4/91/0351 condition 1, 2, 3 and 4 have been 
complied and implemented or are controlled by other regulator’s and not by the 
planning system. Thereby I agree these can be removed as they are controlled 
by other regulatory bodies.  With regards to condition 6 this should be retained 
and records provided on an annual basis, to ensure the itinerary of the building is 
maintained.

7.9 With regards to condition 5 and the time limiting condition, this is worded in such 
a way that could be interpreted as Sellafield only providing written notice on the 
physical structure of the building and its continued use as it states “The building 
shall not be used for the storage of Intermediate Level Waste after 31 December 
2021 unless prior to that date the Local Planning Authority is satisfied that the 
building remains physically suitable for that purpose and agrees in writing to its 
continued use for a further specific time”.  However, Sellafield Ltd have applied to 
formally extend the life of the building under a Section 73 application by removing 
condition 5, as control of the condition of and suitability of the future use of the 
building falls within the remit of the ONR.   The planning application has been 
supported by a report confirming that the building is structurally sound and 
checked regularly by the ONR to confirm that it is suitable for the storage of ILW.

What  type of material is stored in ESP2

7.10 ESP2 stores Intermediate Level Waste (ILW) and High Activity ILW, this material 
results from reprocessing operations and is stored safely in its raw condition.   
The material stored within ESP2 is generated solely from the Sellafield site, no 
material stored in ESP2 has been imported from other nuclear sites external to 
Sellafield.  The material has arisen solely from the Sellafield site.

7.11 There are currently three ESP stores all of which store the same level of 
Intermediate Level Waste and all buildings are located in close proximity to each 
other within the Sellafield Site.



 

Is there a need to retain the material in the building?

7.12 Planning permission was submitted by BNFL in 1991 for permanent permission 
for the building.  Copeland Borough Council granted long term permission for 30 
years for the storage of ILW, which expires in December 2021.  The ESP2 
Building is required to be retained for the continued storage of ILW which is 
required to be stored until alternative facilities come on line.   The alternative 
storage solution is likely to be the Geological Disposal Facility (GDF), which is 
currently out to consultation on host site availability, and until such time the GDF 
is made available a suitable interim storage place for ILW is required.  It has 
always been the intention that the storage of ILW would be temporary on the 
Sellafield site until alternative facilities become available for more permanent 
facility.  At this current moment in time there is no alternative available storage 
facility available whether temporary or permanent.

What is the physical condition of the ESP2 building?

7.13 As part of the planning statement a structural integrity report accompanies the 
planning application which states ESP2 was designed and constructed to store 
ILW from various sources on the Sellafield Site in a safe and monitored 
environment until the UK Government identifies and commissions the building of 
an alternative suitable long-term storage facility, such as the GDF.  

7.14 ESP2 building started construction in 1992 and was constructed with concrete 
walls, steel frame, aluminium cladding and aluminium standing seam roofing 
system, designed for longevity and minimum maintenance requirements.  The 
building was constructed with a 50 year lifespan; however, as with many of the 
civil structures and components they are expected to have a lifespan well in 
excess of this period.   In terms of capacity ESP2 is now 95.5% full with ILW.

7.15 The condition of the building is checked and controlled under Office of Nuclear 
Regulations (ONR), which states:

Under the Nuclear Installation Act 1965 Sellafield Ltd have been granted Site 
Licence No 102, which is subject to a schedule of conditions known as Nuclear 
Site Licence Conditions.  The Nuclear Installations Act also provides ONR with 
primary legal powers to regulates Sellafield Ltd agains these Nuclear Site 
Licence Conditions.   The ONR Licence Condition Handbook, states:

- LC15(1) “the licensee shall make and implement adequate arrangements for the 
periodic and systematic review and reassessment of safety cases”

- LC23(1) “the licensee shall in respect of any operation that may affect safety, 
produce an adequate safety case to demonstrate the safety of that operation and 
to identify the conditions of limits necessary in the interests of safety.  Such 
conditions and limits hereinafter be referred to as operational rules”.

- LC28(1) “the licensee shall make and implement adequate arrangements for the 
regular and systematic examination, inspection, maintenance and testing of all 
plant which may affect safety”.

- LC29(1) “the licensee shall carry out such tests, inspections and examinations in 
connection with any plan (in addition to any carried out under Condition 28 
above) as ONR may after consultation with the licensee, specify”.



 

7.16 The ONR undertake regular inspections of the building to ensure the building is 
structurally sound and capable of storing ILW, this is undertaken as part of the 
Nuclear Site Licence. Sellafield Limited (SL) are required to undertake periodic 
and systematic reviews and reassessments of safety cases in accordance with 
Licence Condition 15 (Periodic Review).  The ONR expectations are that these 
reviews are undertaken at intervals not exceeding 10 years.  The last Long Term 
Periodic Review or LTPR was last submitted to ONR in June 2016.  No 
significant issues were identified by SL with the structure of the building or the 
ability of the building to continue storing the material.  The LTPR was reviewed  
by ONR and a compliance inspection conducted onsite in January 2017. The 
ONR inspectors did not identify significant issues relating to the structure of the 
building or the ability of the building to continue storing the material. It is 
important to note that paragraph 183 of the revised National Planning Policy 
Framework states: “The focus of planning policies and decisions should be on 
whether proposed development is an acceptable use of land, rather than the 
control of processes or emissions (where these are subject to separate pollution 
control regimes). Planning decisions should assume that these regimes will operate 
effectively. Equally, where a planning decision has been made on a particular 
development, the planning issues should not be revisited through the permitting 
regimes operated by pollution control authorities”.

7.17 In terms of structural integrity of the building I consider from the information 
submitted, regular inspections undertaken to the internal and external structure of 
the building and the controls in place by the ONR, the building is structurally 
sound and capable of storing ILW material until alternative facilities are 
established to house the ILW material.  I therefore consider it to be appropriate to 
remove condition 5 as the ONR have primary responsibility for condition of the 
building and its suitability for storage of ILW.

What are the Environmental Impacts of the retention of the building?

7.18 Cumbria MWLP Policy DC2 states: Minerals and waste proposals must, where 
appropriate, demonstrate that: assessments have been carried out, the relevant 
scope of which have been agreed in advance with the planning authority, and 
proposals have been designed to address, where relevant, impacts on the 
natural and historic environment or human health; the proposal would not give 
rise to significant adverse impacts upon local air quality, particularly within an Air 
Quality Management Area (AQMA) designated by the district authority.  Policy 
DC3 noise requires: Noise attributable to minerals and waste developments shall 
not exceed background noise levels, LAeq 1 hour (free field) by more than 
10dB(A) at noise sensitive properties and Policy DC5 dust states” Applications 
for new minerals and waste development, and for the expansion of existing 
operations, will only be permitted where the applicant can provide evidence that 
the proposed development will not have a demonstrable impact on amenity, 
human health, air quality and the natural and historic environment, with regard to 
dust emissions.  

7.19 NPPF paragraph 170 states planning policies and decisions should contribute to 
and enhance the natural and local environment by: protecting and enhancing 
valued landscapes, sites of biodiversity or geological value and soils (in a 
manner commensurate with their statutory status or identified quality in the 
development plan); preventing new and existing development from contributing 
to, being put at unacceptable risk from, or being adversely affected by, 
unacceptable levels of soil, air, water or noise pollution or land instability. 
Development should, wherever possible, help to improve local environmental 



 

conditions such as air and water quality, taking into account relevant information 
such as river basin management plans.

7.20 Noise:  There should be no noise from the operations as the building is 95.5% 
full, the only occasional noise would be the moving/checking of existing 
containers stored within the building.  I consider that there would be minimal 
noise impacts which will be heard in context of much greater noise from 
operations within the Sellafield site, therefore the proposal complied with 
CMWLP Policy DC3. 

7.21 Dust: There should be no dust from operations as the building is already 
constructed.  I consider that there would be minimal dust impacts which will be 
seen in context of much greater operations within the Sellafield site, therefore the 
proposal complied with CMWLP Policy DC5.

7.22 Vibration: There should be no vibrations from operations as the building is 
already constructed.  I consider that there would be minimal vibration impacts 
which will be seen in context of much greater operations within the Sellafield site, 
therefore the proposal complied with CMWLP Policy DC2.

7.23 Emissions: There should be no additional emissions from operations as the 
building is already constructed and containers stored in a controlled atmosphere.  
I consider that there would be no additional emissions, therefore the proposal 
complied with CMWLP Policy DC2

7.24 Traffic:   Traffic would only be internal traffic movements within the Sellafield site 
and this would be minimal movements.   Traffic movements once the containers 
are required to be moved to alternative facilities will need to be considered as 
part of any planning application for the alternative storage facility.

What are the concerns raised by Copeland Borough Council, Ponsonby 
Parish Council and Seascale Parish Council

7.25 ESP2 received planning permission under 4/91/0315 “Erect five storey building 
for Interim Storage of Encapsulation Intermediate Level Waste (ESP)”. The 
proposal has not changed from what received planning permission under 
4/91/0315.  ESP2 is still used to store Intermediate Level Waste, which it has 
formal approval to do so.   The retention of the building as storage is required for 
the foreseeable future until the Geological Disposal Facility (GDF) becomes 
available.

7.26 Copeland Borough Council Planning Department have questioned whether 
the proposal is a Section 73 Planning application.  Town and Country 
Planning Act 1990, Section 73 states :  Determination of applications to develop 
land without compliance with conditions previously attached.(1)This section 
applies, subject to subsection (4), to applications for planning permission for the 
development of land without complying with conditions subject to which a 
previous planning permission was granted. (2)On such an application the local 
planning authority shall consider only the question of the conditions subject to 
which planning permission should be granted, and—(a)if they decide that 
planning permission should be granted subject to conditions differing from those 
subject to which the previous permission was granted, or that it should be 
granted unconditionally, they shall grant planning permission accordingly, and 
(b)if they decide that planning permission should be granted subject to the same 
conditions as those subject to which the previous permission was granted, they 



 

shall refuse the application.  This allows conditions to be amended or removed 
and a where appropriate new enforceable conditions to be imposed.

7.27 The proposal is to remove conditions which are now controlled by other 
regulatory authorities and NPPF paragraph 183 states “The focus of planning 
policies and decisions should be on whether proposed development is an 
acceptable use of land, rather than the control of processes”.

7.28 At the time of receiving planning approval Copeland Borough Council imposed 
condition 5 which states: “The building shall not be used for the storage of 
Intermediate Level Waste after 31 December 2021 unless prior to that date the 
Local Planning Authority is satisfied that the building remains physically suitable 
for that purpose and agrees in writing to its continued use for a further specific 
time”. The condition requires written notification to be given for its continued use 
for a further specific time subject to the Local Planning Authority being satisfied 
that the building remains physically suitable for that purpose, rather than formally 
applying to extend the existing time period.

7.29 Since the granting of planning permission in 1992, guidance has changed and 
NPPF paragraph 183 requires planning decisions to be made as to whether the 
use of the proposal is appropriate to the use of the land.  In this instance the use 
of the Sellafield complex has mixed use being sui generis and B2 storage.  The 
proposal is to continue storing ILW until such time alternative facilities come on 
line.  The condition of the building is controlled by ONR who undertake regular 
inspections to ensure the building is structurally sound and capable of storing 
ILW.

7.30 Ponsonby PC strongly object to the permanent storage of material in ESP2 
Planning permission was granted for the building with condition 5 which only 
requires the Local Planning Authority to be satisfied that the building remains 
physically suitable for that purpose and agrees in writing to its continued use for 
a further specific time. Since the granting of planning permission the NPPF has 
been adopted and within paragraph 183 clearly states: The focus of planning 
policies and decisions should be on whether proposed development is an 
acceptable use of land, rather than the control of processes”. In this instance the 
use of the land is acceptable and has planning permission, the control of nuclear 
waste and emissions are clearly controlled by the ONR and Environment 
Agency.  With regards to the provision of Geological Disposal Facility (GDF) or 
alternative storage, planning decisions are made on what planning applications 
are in the planning system under consideration at the current time and not on 
what could be granted in the future.  The GDF is a long way from being 
implemented and starting to receive nuclear material, this would also be a 
National Significant Infrastructure Project (NSIP) and until such time this 
becomes available, the ESP2 building is an appropriate building in terms of 
design, condition of the building and for the storage of ILW.  I consider the 
concerns raised by Ponsonby PC have been considered and addressed 
appropriately and controlled by other Statutory Regulators who have far greater 
control than the planning authority could implement by any appropriately worded 
condition. 

7.31 Seascale PC object to dealing with the proposal as an amendment?  The 
proposal is not an amendment it is a Section 73 planning application which 
allows developments to be determined to develop land without compliance with 
conditions previously attached to a permission.  The proposal does not propose 



 

to amend the approved scheme only remove conditions which are no longer 
relevant or are now controlled by other regulatory bodies.

7.32 Seascale PC are concerned when constructed these buildings had a 50 
year life and Copeland put a time limit of 30 years to allow time for future 
storage options?  ESP2 is regularly checked by the ONR to ensure the building 
is structurally sound and capable for the storage of ILW.  NPPF 183 states “The 
focus of planning policies and decisions should be on whether proposed 
development is an acceptable use of land, rather than the control of processes”. 

7.33 Seascale Community are living with what are described as health and 
quality of life risks and this needs to be taken into account: These 
comments relate to the wider impact of Sellafield and are outside the scope of 
this planning application.  EPS2 releases radioactive aerial discharges to the 
atmosphere.  Discharges are via HEPA filtration and a stack within the 
compilation of the Environment Agency Requirements (CEAR).  Internal 
investigation levels are set for Alpha and Beta emitting radionuclides, typical 
values of Alpha and Beta emitting radionuclides from ESP2 have routinely been 
significantly below their respective investigation level and have been deemed to 
have an insignificant environmental impact.

7.34 What Community Benefits are there for Residents? Unfortunately, 
Community Benefits, cannot be considered as part of the decision making 
process of any planning application.  This has to be considered/dealt with outside 
the planning application process.

7.35 I consider the concerns of Copeland Borough Council, Ponsonby PC and 
Seascale Parish Council have been adequately considered and addressed and 
where necessary are controlled by other regulatory authorities.

8.0 CONCLUSION

8.1 In conclusion Sellafield is an established site and the use of the overall site has 
been established since 1940’s.  The Sellafield site is a long term establishment 
which is used for the reprocessing and storage of nuclear fuels/waste.  Thereby 
the principle of development and storage within the Sellafield site has been 
established.  

8.2 There is a need for long term storage as there are currently no alternative 
facilities available. ESP2 on the Sellafield site is therefore the correct place for 
the storage of the material until such time as other options become available.

8.3 The main impacts have been considered as being is there a need to allow long 
term storage facility; what would the environmental impacts be on long term 
storage; would there be any pollution impacts from the long term storage; would 
waste be transported to Sellafield to be stored in the ESP2. The impacts have all 
been considered and addressed within the report.  The material stored in the 
ESP2 would be controlled by the ONR and EA, who have greater means of 
environmental control than any planning condition.  

8.4 The main consideration of the Waste Planning Authority is the use of the land 
and is this appropriate for long term storage due to the nature of activities 
currently undertaken on the Sellafield site.  In this instance the answer is yes as 
Sellafield is considered the most appropriate location for the storage of ILW for 
longer term storage due to the nature of the activities undertaken on the 



 

Sellafield site.

8.5 Sellafield are pursuing a programme of hazard and risk reduction associated with 
ongoing storage of legacy radioactive waste.  The long term storage goes a long 
way to Sellafield continuing their programme of hazard waste and reduction.  The 
proposal is supported by CMWLP Policy SP6 which confirms the need for 
appropriate interim storage proposals to be brought forward.  I consider the 
continued storage complies with national and local planning policies.  The control 
of conditions 1, 2, 3 and 4 are controlled by other regulatory authorities and in 
line with NPPF paragraph 183, CMWLP Policy SP6 and Planning Practice 
Guidance Paragraph: 014 Reference ID: 21a-014-20140306, the continued use 
of the building is acceptable.

8.6 I consider the continued interim storage of ILW in ESP2 is acceptable, until 
alternative facilities are available.  It is clear that nuclear material stored on 
Sellafield will be transferred to alternative storage facilities when made available 
in the future, until such time this material needs to be stored in appropriate 
alternative facilities.

8.7 In considering all of the above, I consider the removal of conditions 1 to 4 to be 
acceptable as they are no longer relevant or in effect. It is also reasonable to 
retain condition 6. In my view, the removal of condition 5 is acceptable as I am 
satisfied that the ONR can provide sufficient safeguards to protect the proper 
safe storage of ILW by closely monitoring the condition of the building and its 
ability to provide safe storage of the material. On this basis, I recommend the 
removal of condition 5. 

8.8 In summary, it is considered that the proposed development is in accordance 
with the development plan, there are no material considerations that indicate the 
decision should be made otherwise and with the planning conditions proposed, 
any potential harm would reasonably by mitigated.  Furthermore, any potential 
harm to interests of acknowledged importance is likely to be negligible and would 
be outweighed by the benefits of the development. It is therefore recommended 
that this application be granted subject to conditions.

Human Rights

8.9 The proposal will have a limited impact on the visual, residential and 
environmental amenity of the area.  Any impacts on the rights of local property 
owners to a private and family life and peaceful enjoyment of their possessions 
(Article 8 and Article 1 of Protocol 1 of the Human Rights Act 1998) are minimal 
and proportionate to the wider social and economic interests of the community.

8.10 The Human Rights Act 1998 requires the County Council to take into 
consideration the rights of the public under the European Convention on Human 
Rights.  Article 8 of the Convention provides that everyone has the right to 
respect for his private life and home save for interference which is in accordance 
with the law and necessary in a democratic society in the interests of, amongst 
other things, public safety, the economic wellbeing of the country or the 
protection of the rights and freedoms of others.  Article 1 of Protocol 1 provides 
that an individual’s peaceful enjoyment of his property shall not be interfered with 
save as necessary in the public interest and subject to conditions provided for by 
law. For any interference with these rights to be justified the interference needs 
to be proportionate to the aims that are sought to be realised. The County 
Council has a duty to consider the policies of the development plan and to 



 

protect the amenities of residents as set out in those policies. 

8.11 The proposal would have a limited impact on the visual, residential and 
environmental amenity of the area but it is considered that those impacts would 
be insufficient to interfere with the rights of the applicant and satisfactory controls 
could be imposed on the proposed development to protect the amenities of the 
most affected residents. The impacts on the rights of local property owners to a 
private and family life and peaceful enjoyment of their possessions (Article 8 and 
Article 1 of Protocol 1) would be minimal and proportionate to the wider social 
and economic interests of the community and could be satisfactorily controlled by 
planning conditions.

Angela Jones
Executive Director - Economy and Infrastructure

Contact: Jayne Petersen, Planning Officer 01539 713549

Electoral Division Identification: Seascale



 

Appendix 1
Ref No. 4/20/9002

Development Control and Regulation Committee – 9 June 2020

Appendix 1 - PROPOSED PLANNING CONDITIONS

Time Limit for Implementation of Permission
Approved Scheme

1. The development hereby permitted shall be carried out, except where modified 
by the conditions to this permission, in accordance with the following: 

a. The submitted Application Form – dated 30 January 2020
b. Covering letter - dated 30 January 2020
c. Plans numbered and named:

i) 1BE 3032283 Rev A – Location plan
ii) INF 1221510B – Plan at level 12,500
iii) INF 1221511B – Sections
iv) INF 1221512B – Plan at level 18,100
v) INF12215113B – Plan at level 23,740
vi) INF1221514B – Plan at level 28,700
vii) INF1221515B – Plan at level 36,000
viii) INF1221516B – Roof plan
ix) INF1221517B – Sections
x) INF1221518B - Elevations 
xii)      INF1221519B - Elevations
xiii)     INF1221520C - Elevations
xiv)     INF1221521A - Isometric view   
xv)      )B24426 – Location plan 

d. The details or schemes approved in accordance with the conditions 
attached to this permission. 

Reason: To ensure the development is carried out to an approved appropriate 
standard and to avoid confusion as to what comprises the approved 
scheme.

2. The applicant shall provide the Local Planning Authority information on an 
annual basis, commencing one year from the date of commissioning of the 
building, detailing the nature and origin of material being stored and in particular 
the proportion of waste being stored relating to historical arisings currently on 
site.

Reason: To minimise the risk to health.



 

Appendix 2
Ref No. 4/20/9002

Development Control and Regulation Committee – 9 June 2020

Appendix 2 - PLAN OF SITE LOCATION/EXTENT


